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CEQ S ON AND CERTI H CATI ON G-
REPRESENTATI VE

Pursuant to the provisions of Labor Gode Section 1146, the
Agricultural Labor Relations Board has del egated its authority in this
proceedi ng to a three-nenber panel .

Followng a Petition for Certification filed on March 7, 1978,
by the I ndependent Uhion of Agricultural Wrkers (IUAY and a Petition for
Intervention filed on March 10, 1978, by the Uhited Farm Vrkers of
Arerica, AFL-QO (URW, a representation el ecti on was conducted on March
14, 1978, anong the agricultural enpl oyees G |nland Ranch and Véstern
Ranch, the Enpl oyer herein. The official tally of ballots showed 43 votes
for the TUAW 16 votes for the UFW and 1 chal | enged bal | ot.

After, the election, the UPWtinely fil ed post-el ection



objections. The Board s Executive Secretary di smssed six of the
sai d objections and, on My 25, 1978, issued a Notice of Hearing as
to the renai ning seven obj ections. n August 3, 1978, the Executive
Secretary consol i dated for hearing the seven objections and an
unfair |abor practice conplaint agai nst the Enpl oyer. The conpl ai nt
case was subsequently settled at the hearing before Admnistrative
Law Gficer (ALO Arie Schoorl .

O January 25, 1979, the ALOi ssued the attached Deci sion
inthis natter. The DFWtinely filed exceptions to the AO s
Decision and a brief in support of its exceptions. The |UAWand the
Enpl oyer each filed a reply brief.

The Board has considered the attached ALO Decision in
light of the record, the exceptions, and the briefs, and has deci ded
to affirmthe rulings, findings, and conclusions of the ALOand to
adopt his recormendations to dismss the UFWs objections and to
certify the UAWas the excl usive col | ective bargai ni ng
representative of the Enpl oyer's agricul tural enpl oyees.

Accordingly, the objections are hereby di smssed and certification
IS granted.
CERTI Fl CATI ON (F REPRESENTATI VE
It is hereby certified that a mgority of the valid votes

have been cast for the |Independent Union of Agricultural Vérkers
and that, pursuant to Labor Gode Section 1156, the said | abor
organi zation is the exclusive representative of all the
agricultural enpl oyees of Inland Ranch and Wstern Ranch for the
pur poses of collective bargaining as defined in Labor CGode Section
HETHETETTTE T
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1155. 2(a), concerni ng enpl oyees' wages, working hours, and ot her terns
and condi tions of enpl oynent.

Dated: My 29, 1979

GERALD A. BROAN, Chairnman

HERBERT A. PERRY, Menber

JOHN P. McCARTHY, Menber
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CASE SUMVARY

Inl and Ranch and Wstern Ranch (URWY 5 ARB Nb. 42
Case No. 78-RG4-M

ALO DEA S QN

After an election won by the 1 UAWa hearing was hel d on seven
objections to the election filed by the Lhited FarmVrkers of America,
AFL-A O (AW, intervenor in the election. The ALOfound; no probative
evidence that allegedly discrimnatory di scharges of five enpl oyees in
May 1977, had any effect on the election results; that an all egedly
discrimnatory pattern in hiring, and two anti-UWstatenents by the
Enpl oyer, did not amount to conduct sufficient to set the el ection aside;
that there was insufficient evidence for a finding that the Enpl oyer
engaged in surveillance, or gave the inpression of surveillance, of
enpl oyees; and that no evidence was presented to establish any Enpl oyer
domnation, support, assistance or interference wth the |UAW The ALO
also found that the |UAWnet the statutory definition of a | abor
organi zation in Section 1140.4(f) of the Act, and that the effects of
certai n questionabl e conduct by the Enpl oyer in 1977 were renote in tine
fromthe election and were renedi ed by the posting in July 1977, of
Notices to Enpl oyees, pursuant to a Board Settlenent Agreenent. The ALO
recormended di smssal of all the UFWs el ection objections and
certification of the |UAWas the excl usive bargai ning agent of all the
Enpl oyer' s agricul tural enpl oyees.

BOARD DEAQ S ON

The Board affirned the ALOs Deci sion and Recommendation to certify
the 1 UAW

(pj ections dismssed. Hection upheld. Gertification granted.

* k%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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Arnold B. Meyers,
Abranson, Church & S ave
Slinas, for the Enpl oyer

Mart ha Cano
for the Petitioner

Li nt on Joaqui n
for the Intervenor

ADM N STRATI VE LAWCGHH CER S DEA S OGN ON GBIECTI ONS
STATEMENT F THE CASE

ARE SCHXOR,, Admnistrative Law Gficer: This case was heard by
ne on Septenber 18, 19, and 20, 1978, in Salinas, CGalifornia, pursuant
to a Notice of Investigative Hearing dated May 25, 1978 (Bd. Ex. 1-F).

A Petition for Certification (Bd. Ex. 1-A was filed on March 7,
1978, by the Independent Uhion of Agricultural Vrkers (hereinafter

IUAY. A Petition for Intervention was filed on



March 10, 1978, by the Uhited FarmVWrkers of Amverica, AFL-A O
(hereinafter URW. An election was held on March 14, 1978, anong al |
the agricultural enpl oyees of the enployer. The results were: |UAW-
43 votes, UFW- 16 votes, No-Lhion - No votes, and one unresol ved

chal | enged ballot. Thereafter, the UFWfiled a tinely petition pursuant
to Labor Gode Section 1156.3 (c) objecting to conduct affecting the
results of the el ection.

A Notice of Hearing was issued on May 25, 1978, dismssing siX
obj ections and setting for hearing the fol | ow ng seven obj ecti ons:

1. In My, 1977, the Enpl oyer sel ectively di scharged URWsupporters,
inan effort toinsulate itself fromUrWorgani zi ng. Enpl oyees so di schar ged
i ncl uded | gnaci o Lopez, Raul Valle, Ramro Lopez, Carlos Andrade and Carl os
Chavez.

2. In both 1977 and 1978, the Enpl oyer discrimnated agai nst UFW
supporters and persons associ ated w th supporters in the hiring of
enpl oyees.

3. Inearly 1978, the Enpl oyer's supervi sor Antoni o Regal ado told an
enpl oyee that the conpany woul d hire only persons who were not URW
supporters.

4. In both 1977 and 1978, the Enpl oyer engaged in surveillance of the
union activities of enpl oyees, and created the inpression of surveillance by
indicating to enpl oyees that it was aware of their union activities.

5. On March 14, 1978, the Enpl oyer's supervi sor Antoni o Regal ado
interrogated an enpl oyee, in an effort to di scover whi ch enpl oyees were
responsi bl e for an unfair |abor practice
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charge fil ed agai nst the Enpl oyer.

6. 1n 1978, the Enpl oyer dom nated, supported, assisted and
interfered wth a purported | abor organization, the | UAW

7. The IUAWunl awful |y affected the conduct and the results of
the el ection by petitioning for certification and participating in the
el ection, purportedly as a | abor organi zation, while in fact
representing the "no-uni on" option and bei ng dom nat ed, supported,
assisted and interfered wth by the Epl oyer.

Al parties were represented at the hearing and were given full
opportunity to participate in the procedings. Post-hearing briefs were
submtted by the Petitioner and the Intervenor. In lieu of a post-hearing
brief, the Enpl oyer submtted a letter in whichit stated that it chose to
rely on the record in the instant case rather than submtting a brief and
specifically requested a finding that the Enpl oyer did not engage i n any
practices during the el ection which were violative of the law It added in
the letter that its position has been of neutrality in respect to the
jurisdictional dispute between the Petitioner and the Intervenor. Uoon the
entire record, including ny observations of the deneanor of the w tnesses
and consi deration of the briefs submtted by the parties, | nake the
follow ng findings of fact and concl usi ons of |aw

. JIRSIDCIIN

None of the parties challenged the Board s jurisdictioninthis
nmatter. Accordingly, | find the enployer is an agricultural enpl oyer wthin
the neaning of CGalifornia Labor Gode Section 1140.4 (c), and that the UFWis

a labor organization wthin the



neaning of California Labor Gode Section 1140.4 (f}, and that a
representation el ecti on was conducted w thin the neani ng of
Galifornia Labor Gode Section 1156. 3.

1. D SAJSSION

A Background I nfornation

Enpl oyer raises artichokes on four ranch | ocations in the
VWatsonville area. VWestern Ranch and I nl and Ranch are separate part nershi ps
but they are considered a single enpl oyer under the Act.Y Louis Delfino & .
is apartner in each of the two entities, his son Louis Delfino Jr. is the
general supervisor of the four ranch locations and hires al |l enpl oyees.

B Aleged Dscrimnatory DO scharge of Enpl oyees

The Intervenor contends that in My 1977, the Enpl oyer sel ectively
di scharged 5 UFWsupporters in an effort to insulate itself fromUW
supporters, and the effects of these discharges |ater adversely affected the
el ection results in March 1978. The UFWfiled charges wth the ALRBwth
respect to the discharges and the five dischargees were reinstated to their
forner enpl oynent pursuant to an ALRB settlenent agreenent in July 1977.

The WFWargues that the renedi es provided for in the settl enent
agreenent did not nullify the effects of the Enpl oyer's previ ous m sconduct .

As part of the settlenent agreenent, Notices

1/ Hections held in 1975 at Louis Delfino, Inland Ranch, Wstern Ranch and
Lhited Ranch were set aside by the Board on January 18, 1977. The Board
determned inits decision that the four firns constituted a single unit.
See Louis Delfino Go., 3 ALRB No. 2 (1977). Subsequently, the partners,
owers of these firns, converted Louis Delfino Go. into a conmerci al packi ng
shed and termnated the Lhited Ranch operators. Therefore |Inland Ranch and
Western Ranch were | eft as the renai ning agricul tural operations and
considered as a singl e enpl oyer by the ALRB.
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to Enpl oyees were posted in July 1977 at various places on
the Enpl oyer's property. The notices contai ned | anguage to the
effect that the Ewpl oyer would recall the five dischargees to
work, reinburse each one a certain sumof noney, and that the
Enpl oyer had agreed not to discrimnate agai nst enpl oyees
because of their support of the UFWor any ot her union, not
tointerfere wth or observe conversati ons about uni ons between
DFWor gani zers and enpl oyees, and to permt URWorgani zers to
speak wth enpl oyees during work tine every day, as |long as
they did not interfere wth work. The UFWcont ends that nunerous
enpl oyees testified at the hearing that they had never read the
noti ces and did not understand the purpose of the notices
and thus the deleterious effects of the Enpl oyer's m sconduct
had not ended.
The actual nurnber of enpl oyees who testified as to ignorance of

the notices were two, Luis Palomno and Raul Garcia. The three ot her
enpl oyees who testified on this point said they had read the notices
posted on the Enpl oyer's property and understood their contents. Thus
there is insufficient evidence to sustain the UFAWs claimthat the notices
did not serve to renedy the effects of the Enpl oyer's discrimnatory
di scharge of the five enployees. S nce the Intervenor failed to provide
any probative evidence to show that the discharge of the five enpl oyees
had any effect on the election results, | recommend that (bjection No. 1
be di sm ssed.

C Aleged Dscrimnationin Hring

The WFWcontends that in 1977 and 1978 the Enpl oyer

di scri mnated agai nst URWsupporters and persons associ at ed
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with supporters in hiring of enpl oyees. The URWfurther contends that the
Epl oyer nade statenents that it would hire only persons who were not UPW
supporters. According to the DFW the overall effect of this conduct by the
Enpl oyer was to create an atnosphere of fear and inti mdation and thus the
el ecti on shoul d be set aside,

Felix Castro, an enpl oyee, testified that in Decenber 1977 or
January 1978 he asked Louis Delfino S. for a job for his brother
Santos. Delfino told himto go to Chavez and that he (Chavez) woul d
take care of himand that he (Del fino) knewthat he (Castro) was a
captain of the workers there. Castro later admtted on cross-
examnation that a few days afterwards Delfino gave his brother Santos a
j ob.

Bartol o BEvangel i sta, an enpl oyee, testified that in January or
February 1977 he had asked Louis Delfino S. for work for his brother and
Delfino told himto wait until there was nore work in order to give his
brother a job. BEvangelista further testified that in February he tal ked to
Louis Delfino Jr. about rehiring his uncle and Delfino told himthat there
was no work at the tine and to wait until later on. Neither the brother or
the uncl e were thereafter given enpl oynent.

The UFWcl ai ns that Castro and Evangel i sta were URWsupporters
and thus their relatives, brothers and uncle, were "persons associ ated wth
UFWsupporters”. The record shows that both Castro and Evangel i sta were UFW
supporters and known as such by the Enployer. Louis Delfino S. indicated
by his conversation with Castro that he considered hi ma UWFWadherent by
referring himto Chavez for a job for his brother and addi ng he knew he was

a leader (captain) of the UPWfar nmorker supporters.
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Evangel i sta testified that he had passed out UFWaut horization cards to
his fell ow crew nenbers and wore a UFWbutton in his cap in full view
of the forenen.?

However, the UFWhas failed to prove that the Enpl oyer
was guilty of discrimnatory conduct by its failure to hire or rehire Gastro's
and Evangel istas relatives.¥ There was no evidence that there were any
openi ngs for which the brother or the uncle were qualified. In fact, there
was uncontroverted testinony that no one was hired in 1978 before the el ection
in March. As the UFWhas failed to show any discrimnatory action by the
Enpl oyer in the abovenentioned incidents, | recormend that Cbjection 2
regarding discrimnatory refusals to hire or rehire be di smssed.

In February 1978, Forenan Antoni o Regal ado tol d Evangel i sta that he
was very angry wth Louis Delfino &. because the latter had told himto bring
sonme workers fromMexicali so the Enpl oyer could hire themand they woul d be
on the Enpl oyer's side. However, Delfino never hired them?

The WFWcontends that by these two statenents i.e. Louis

2/ Castro and Evangelista both testified in a strai ghtforward manner and
renenbered well all the detail of the incidents. Louis Delfino &. denied in
general naking any statenents about discrimnatory treatnent in the hiring of
enpl oyees. | credit Gastro's and Evangel i sta's accounts of these incidents
over the general denial by Louis Delfino S. Louis Delfino Jr. was called to
the stand but did not testify about these incidents or nmake a general denial,
so Bvangel ista' s account of the incident concerning his uncle stands

uncont r overt ed.

3/ The WFWcl ai ned that Delfino delayed in giving Castro's brother a job for
discrimnatory reasons but offered no proof on this point,

4/ Forenman Regal ado was not called as a wtness, so Evangelista' s account
of his statenments regarding this incident stand uncontrovert ed.



Delfino S.'s comments regardi ng Chavez providing work for Castro's brother
and Regal ado' s conment regardi ng the Mexicali workers, the Enxpl oyer unlaw ully
affected the results of the el ection by creating an at nosphere of fear and
i nti mdation.

| find that any harmiul effect these two statenents mght have
had on the enpl oyees was nul lified by the Enpl oyer's subsequent conduct,
i.e., by hiring Gastro's brother and by not hiring the enpl oyees from
Mexicali. Furthernore, during the el ection canpai gn the Enpl oyer
permtted the UPWorgani zers continual access to the enpl oyees on its
prem ses, which woul d reasonably have the effect of dissipating any
| asting effects of these two statenents. Accordingly, | find these
statenents by the Enpl oyer anount to de mnims conduct, insufficient to
warrant setting aside the election. Accordingly, | recormend that
(bj ection 3 regarding statenents of the Enpl oyer regarding di scrimnation
be di sm ssed.

D Aleged Whlawful Surveillance and I nterrogation

(bjection 4 all eges surveillance and creating i npression of
survei |l l ance by the Enpl oyer in 1977 and (bj ection 5 concerns an al | eged
interrogation of an enpl oyee by a supervisor wth respect to which enpl oyees
were responsi bl e for the filing of an unfair |abor practice charge against the
Enpl oyer. However no evidence was presented at the hearing with respect to
actual surveillance or interrogation concerning the filing of a charge.

As to giving the inpression of surveillance, there was testinony
fromenpl oyee | gnaci o Lopez that a supervisor asked hi mwhether he and ot her
enpl oyees were to continue organi zing for the Lhion. Athough it mght be

arguably be inferred fromthe



supervisor's statenent that he had gai ned through surveillance sone know edge
of the enpl oyees' union activities, no finding that the Epl oyer had created
the inpression of surveillance could be nade on just this one possible

i nference wthout additional facts or evidence. Accordingly, | recommend that
(bj ections 4 and 5 be di sm ssed.

E Aleged Enpl oyer Dom nation, Support, Assistance and

Interference with the | UAW

There was no evi dence presented at the hearing that woul d
establ i sh any Enpl oyer dom nation, support, assistance, or interference wth
the |UAW The Intervenor subpoened all the financial records of the | UAW
They were admtted into evidence and there is no indication that anyone
other than farnworkers contributed to the | UAW

For a period of two weeks before the el ecti on UFWorgani zers
visited workers in the fields and tal ked to themabout the UFWand the
el ection without any interference by the Enpl oyer. The | UAWorgani zers al so
visited the enpl oyees on the Enpl oyer's premses and tal ked to the enpl oyees
w thout any interference or assistance fromthe Enpl oyer. The Enpl oyer did
not take any position wth respect to which union it favored or whether its
enpl oyees shoul d have any union representation at all.

The Intervenor alleged that the | UAWpresi dent, Gscar Gonzal es,
"associ ated” with Louis Delfino Jr. in full viewof the enpl oyees. During
the el ecti on canpai gn, Gonzal es did converse wth Louis Delfino Jr. in the
presence of workers. nzal es asked Del fino whether he coul d take sorne
artichokes for hinsel f. The next day, two workers asked Gonzal es when he
returned to the fields why he was conversing with Louis Del fino Jr.

Gnzal es



replied that he only asked Delfino for sone artichokes. This casual
conversation about artichokes hardly amounts to "association®™ wth a
nenber of nanagenent .

Inits Petition to Set Aside the Hection, the UFW
listed the followng all eged facts as evi dence of col | usion between
the Enpl oyer and the | UAW

1. The Enpl oyer sel ected enpl oyees to serve as observers
for the |UAWiIn the el ection.

2. A the pre-election conference, the Enpl oyer and the | UAW
openly consul ted each other and evi denced by their conduct that they
represented the sane interests.

3. During the el ection canpai gn in 1978, the Enpl oyer's agents
and supervi sors instructed enpl oyees to vote for the | UAWrather than for
"no union" so as not to split the vote agai nst the UFW

4. In the election not a single vote was cast for "no
union", a fact which clearly indicates that the Enployer channel ed
its support to the | UAW

However the UFWdid not present any evi dence to support
the first three all egations.

As to the fourth allegation, nore i s needed than j ust
the voting results to prove that the Enpl oyer channel ed its support to
the lTUAW The UWFWfailed to present any probative evidence on this
poi nt .

For all reasons cited above, | find that the Enpl oyer
did not domnate, support, assist or interfere wth the [UAW and

therefore recommend that this objection be di smssed.
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F. The Satus of the |lUAWas a Labor Qgani zati on

The intervenor contends that the |UAWis not a bona-fide | abor
organi zation and therefore not eligible for certificationin this election.
For this reason, according to the UFW the el ection shoul d be set aside.

The record establishes that the | UAWwas founded by Gscar
Gonzal es and Martha Cano in January 1977. The officers are President Gscar
Gonzal es, Frst M ce-President Martha Cano, Secretary-Treasurer A berto
Mirratall o, 4 additional vice-presidents and two trustees.

There are approxi mately 100 far nwor ker - nenbers who nake peri odi ¢
contributions to the organi zation. The nenbers select the officers, wth
final approval by President Gscar (onzal es. The officers neet together an
average of once a nonth to discuss the activities of the organization.
Informal neetings are hel d weekly, or nore often, wth the nenbers, present
and participating. They al so hold infornal neetings weekly, or nore often,
w th nenbers, and discuss the organizing activities of the officers and the
nenber s.

The | UAWhas participated in 8 to 9 ALRB el ecti ons and
has won and been certified the exclusive bargai ni ng agent by the
Board in four. ¥ Shortly before the hearing in the instant case,
it signed its first collective bargai ning agreenent w th an enpl oyer (Let-
Us-Pak). The farmworkers covered by this agreenent were to becone dues-
payi ng nenbers of the |UAWiInNn Septenber and at that tine dues woul d be
deducted fromtheir checks by the enpl oyer and paid to the | UAW

5 C&V Farns, Carl Dobler & Sons, Bl S |va Harvesting Qo.,
Let - Us- Pak.



The | anguage in the ALRB defining a | abor organization is the
fol | ow ng:

The term™”| abor organi zati on" neans any

organi zation of any kind, or any agency or

enpl oyee representation conmttee or plan, in

whi ch enpl oyees parti ci pate and whi ch exi sts,

inwhole or in part, for the purpose of

deal ing w th enpl oyers concerni ng gri evances,

| abor disputes, wages, rates of pay, hours of

enpl oyrment, or condition of work for

agricul tural enpl oyees”. ALRA Sectionl140. 4(f)

| find that the TUAW is an organization in whi ch enpl oyees
participate and which exists for the purpose of dealing wth enpl oyers
concer ni ng enpl oyees' wages, hours, and other terns and conditions of
enpl oynent. Accordingly, | recomend that Intervenor's objectionin this
regard be di sm ssed.

G Further Argunents by the URW

The UFWpresent ed evi dence that in March 1977, Louis Del fino
S. gave a speech to the assenbl ed enpl oyees i n which he nade threats of
reprisal and promses of benefits. The UFWal so adduced evi dence that in the
Soring of 1977 the Enpl oyer reassi gned enpl oyee Refugi o Angui ano fromhis job
as anirrigator to other work because of his union activities. The UFW
contends that in May 1977 when a supervi sor queried enpl oyee |gnaci o Lopez
about his union activity it was an unlawful interrogation and when the sane
supervi sor stated to himthat if the UFWcane in, workers vacationing in
Mexi co woul d 1 ose their seniority it was a threat of changed conditions
shoul d the UFWbe chosen as the workers' representative. However none of
these acts or statenents was al |l eged as obj ecti onabl e conduct, they occurred
10 to 12 nonths before the March 1978 el ection, and the UFWpresent ed no

pr oof
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that the incidents affected or tended to affect the el ection.
Moreover, the Notices to Enpl oyees posted by the Enpl oyer in July 1977
pursuant to a Board Settlement Agreenent served to renedy any Section
1153 (a) acts and statenents of the Enpl oyer which occurred prior to
that date.

RECOMMENDATI ON

Based on the findings of fact, anal ysis and concl usi ons herei n,
| recormend that all of the UPWs obj ections be disnissed and that the
I ndependent Uhion of Agricultural Wrkers be certified as the excl usive

col l ective bargai ning representative of all the agricultural enpl oyees of

t he Enpl oyer.

DATED  January 25, 1979

AR E SCHOCRL
Admnistrative Law G ficer
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